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1.
This launch seems not to have attracted as much attention as the recent launch of the shuttle at Cape Canaveral.  Fortunately, however, the launch has not been delayed, there are no missing or damaged tiles and even if the Commissioner's thinking is dominated by problems of recovery, these problems relate to recovery of tax and not to recovery of this book.

Tax administration

2.
There is no denying that our present tax régime - and I am speaking of the federal régime with its emphasis on income and capital gains tax and GST - has been subjected to widespread criticism, on many and substantial grounds.  The present tax régime is less than an integrated whole; it has grown like topsy and suffers from a series of ad hoc inputs which have resulted from a variety of particular initiatives and ad hoc compromises.  These characteristics of the system are a serious point of criticism because the tax régime should be seen to operate fairly; the perception that it operates fairly is essential to a culture of compliance.  There is obviously a strong case for a review of the system, as Professor Grbich's paper in this book strongly asserts.  But that is not the point I want to make on this occasion.  The point I want to make is that the existence of the criticism is damaging to the system, to its administration and to the all-important goal of compliance.

3.
Just as the court system recognises that the maintenance of public confidence in the court system is essential, so it seems to me that public confidence in the administration of taxation is of fundamental importance.  Central to the existence of public confidence in any system is that it be administered consistently, rationally and in a principled fashion.  If so administered, the system should deliver predictable, if not certain, outcomes and generally meet the expectations of stakeholders.

4.
In an ideal and perfect world, laws would be so sharply expressed that their application to every possible situation would generate a certain and unquestioned outcome.  In the real world that is not possible because it is beyond the ingenuity of legislators in advance to imagine every conceivable situation and to fashion a rule that would generate such an outcome for each situation.  So, in many instances, rules must be formulated in general terms, leaving it to the courts to apply them to particular situations as they arise for determination.  It is inescapable that a tax régime will find it necessary to formulate many provisions in general terms, involving some degree of leeway in their application and repose discretions in the revenue authorities.

5.
In the case of discretions, it is vital that they be exercised in a principled way.  The legislature can contribute here by identifying relevant criteria and, where appropriate, by indicating the weight which should be given to relevant factors.  Although arbitrary discretions are regarded as inconsistent with the rule of law, if discretions are consistently exercised in a principled way, this objection disappears and the outcomes delivered, in general, should be predictable.

6.
I say, in general, because in some cases - take Hepples Case
 (on capital gains) and Hart's Case
 (on Pt IVA) - the statutory provisions in their application to particular facts admit of different approaches so that even the judges have divergent views as to how the provisions should be applied to the facts.  These cases are exceptions to the general rule.  But their existence reminds us, first, that care and skill must be given to the formulation of both general and discretionary provisions and, secondly, that, even with skill and care, debatable borderline situations cannot be eliminated.

7.
In Australia, we are faced with a particular problem in that, so far, it is thought that our courts do not interpret creatively statutes expressed in general rather than in detailed terms.  Our courts have either discarded or marginalised concepts such as legitimate expectations, proportionality, abuse of power and good administration, which are features in United Kingdom and European law.  The difficulties that exist in Australia can be appreciated by comparing the papers in this book by Ms Eden and Professor Grbich, though Professor Grbich seems to make no allowance for the fact that precedent plays a much more important part in our law than it does in European law. The importance of the difficulties should not be overlooked.  Our judges adhere to Sir Owen Dixon's narrow conception of judicial power and there are the questions whether Parliament is able and willing to tell judges specifically how they should interpret a particular statute expressed in very general terms
 and whether the judges would respond to such legislative direction.  This is all the more important at a time when there is a renewed emphasis on principles-based drafting in enacting tax legislation.  Such an emphasis will only be effective if judges interpret legislation expressed in terms of general principles in the way that overseas judges succeed in doing.

8.
Principled tax administration calls for impartial and independent administration.  In the Australian system, the Commissioner of Taxation is independent and accountable.  There is vested in the Commissioner, and no-one else, the general administration of the tax laws, including the power to assess and collect tax.  There is a community expectation that the Commissioner and his officers will act independently and fairly in administering the tax laws and in exercising their various statutory powers; in other words, that these powers will be exercised in accordance with law, without fear or favour and free from political influence.  Equally important is that the Commissioner's independence should be respected by others, including government.  And that means that the Commissioner should not be seen to be acting at the behest of others or subject to the influence of others, including politicians.  These propositions are well recognised but it is worth repeating them because public confidence in the system depends upon their acceptance.

Anti-avoidance provisions

9.
The Commissioner of Taxation, Mr Michael Carmody, in his paper, makes it clear that the presence of robust and effective general anti-avoidance provisions are critical to the integrity of Australia's revenue systems.  Since that paper was written, the High Court has delivered its decision in Hart's Case.  Whether the decision offers the certain guidance that the Commissioner and others were hoping for remains to be seen.  It seems to be thought by informed observers that the judgments offer more encouragement to the Commissioner and his forces than to the sophisticated tax minimisers.  Whether they are right remains to be seen.  But I doubt that Hart has done much to lessen the conflicts and the tensions that exist in this area of the law.

The Tax Laws Amendment (2005 Measures No. 6) Bill 2005 

10.
A new development is likely to add to these tensions.  This development is the Tax Laws Amendment (2005 Measures No. 6) Bill.  The Bill is designed to introduce a range of measures - civil penalties, statutory injunctions and voluntary undertakings - aimed at deterring the promotion of schemes that exploit the tax system and the tax laws by avoidance or evasion.  To the extent that the legislation is directed against the promoters of such schemes, there can be no objection to the legislation on policy grounds.  There is no reason why taxpayers should continue to be victims under these schemes, while the promoter is under no liability.  But there are problems with the definition of a "promoter". 

11.
According to the definition, an individual is a promoter of a tax exploitation scheme if 

(a)
the individual promotes the scheme by implementing it, advancing it or encouraging its growth or interest in it; and

(b)
the individual receives (directly or indirectly) consideration in respect of the scheme; and

(c)
having regard to all relevant matters, it is reasonable to conclude that the individual has a  substantial and integral role in promoting the scheme.

One aspect of this definition which is a matter of concern is that a promoter is defined in terms of a person who implements or advances a tax exploitation scheme.  There is no statutory definition of an "implementer" or "implements".

12.
My concern is primarily with the position of tax and legal practitioners and, to a lesser extent, with financiers and financial planners.  The exposure draft of the Bill contains a provision (s. 290-60(2)) which states that an individual is not a promoter of a scheme

"merely because the individual provides advice about the consequences of entering into a scheme (as opposed to encouraging or helping entities to enter into the scheme)".  

The Explanatory Materials state that this is because the mere provision of such advice is not generally considered to be, in itself, implementing a tax exploitation scheme.  Similarly, it is said, a tax or legal practitioner would not be a promoter if they design a tax effective arrangement that is later found to be a tax exploitation scheme.  The Explanatory Materials go on to say


"tax or legal practitioners who provide objective, independent advice to a client at the client's request will not be considered a promoter".

13.
Although the emphasis in the Bill and in the Explanatory Materials on "the mere provision of advice," coupled with s. 290-60(2), suggests that the practitioner who does something else, for example, drafting documents which happen to be elements in the scheme, may be a person who implements or advances the scheme and thus a promoter, s. 290-60(1) para. (c) and other references in the Explanatory Materials to an implementer seem to indicate that this may not be the case.  There, the implementer is described as having an instrumental role in the operation of the scheme, 

"[one who is] responsible for making the supervisory or managerial decisions that put a scheme into operation or significantly influence the running of the scheme".  

But this description and other statements in the Explanatory Materials are not carried through into the statutory provisions.  Why then do they appear in the Explanatory Materials instead of the statute and what purpose are they supposed to be serving?  In what way will they influence the interpretation of the statutory provisions?  Careful attention should be given to the House of Lords decision in Wilson v First County Trust (No. 2)
 where it was pointed out (a) that the cardinal constitutional principle is that the will of Parliament is expressed in the language used by it in its enactments and (b) the limited role that extrinsic materials, including Ministerial statements, play in legislative interpretation.  They - and, for that matter, Explanatory Materials - are simply background material which may evidence context and purpose but they cannot control the meaning of the text.

14.
What of the adviser who gives tax advice, drafts documents that are essential elements of the scheme, advises how the scheme should be operated (for tax reasons) and therefore has an influence on how the scheme is conducted?    Likewise, what of the financial planner who gives financial advice?  And, in a case where the scheme is marketed, add to these activities the fact that the adviser's advice features in the marketing of the scheme.  Do these activities, or any of them, make the adviser an individual who implements or advances the scheme or encourages its growth or interest in it?  It may be that a court will conclude that such a result could not have been intended.  But should not the matter be put beyond doubt and clarified one way or the other?  The legislation, it should be noted, is not confined in its application to schemes which are marketed.  Some comments about the legislation mistakenly seem to suggest that it is so limited.

15.
There are also problems associated with the provisions seeking to define a tax exploitation scheme and with the statement of what is consideration or indirectly received.  One element of the definition of a tax exploitation scheme is that the scheme benefit which the scheme's purpose is to deliver "is not available at law".  When is a scheme benefit not available at law?  When it is so decided on appeal on an objection against an assessment - that is how the question would be usually answered.  How is the issue to be determined by the Federal Court on an application for an injunction before an assessment has issued?   Is this question to be determined outside the régime of assessment, objection and appeal for which the Assessment Act provides?  If so, and it would seem to be so, the proceedings will have some unusual features and give rise to new issues.  For example, in such proceedings for an interlocutory injunction under the legislation the onus will be on the Commissioner, not the taxpayer.

16.
Proceedings for an interlocutory injunction before assessment may, however, be rarely instituted.  Proceedings for civil penalties are much more likely to be resorted to.  It is remarkable how popular the proceedings for a civil penalty have become as a substitute for criminal proceedings.  This is due to the difficulties associated with securing criminal convictions.  That said, this may well be an area where civil proceedings for penalties are singularly appropriate.

17.
In raising these questions about the proposed legislation, I repeat I that am not opposed to the legislation in principle.  There is no persuasive reason why legislation should not be enacted imposing civil penalties on promoters of tax evasion and ineffective tax avoidance schemes, even, in appropriate cases, enabling injunctions to be granted against marketing them.  There may be a question as to how effective such legislation will be.  But any legislation which seeks to secure these objects should be clearly drafted and should not leave practitioners, financiers and financial planners in any doubt as to their legal position.  Principles-based drafting is not immune to a requirement of clarity.  Indeed, principles-based drafting calls for legislation which is clearly thought through and clearly expressed, especially when it imposes severe financial penalties for non-conforming conduct.

18.
There is another and compelling reason for adopting this approach.  Clearly drafted legislation leads to less litigation.  There is no doubt that uncertainty in the law, notably statute law, leads to expensive litigation.

Public rulings

19.
The rulings system continues to give rise to difficulties.  Just why this should be so is by no means clear.  One complaint is that the ATO amends public rulings.  This, it seems to me, is an inherent element in the system.  After all, a judicial decision may result in a change in the law with adverse consequences for taxpayers, particularly for those who may have acted on the faith of the law as it was formerly understood.  It is inevitable that, if the Commissioner's understanding of the law is changed by judicial decision, he must alter any prior public ruling so that it conforms with the law.  A similar but certainly not an identical situation arises when the Commissioner concludes for reasons which he regards as persuasive, though not dictated by a judicial decision, that an earlier public ruling is erroneous.  Again it is not to be expected that the Commissioner should persist with a ruling that he believes to be erroneous.  It has been suggested that consideration should be given to holding the Commissioner to a ruling in the case of a taxpayer who has acted in reliance upon it before it is amended.  But taxpayers must take the risk that the courts may change the law by judicial decision.  The risk that the Commissioner will change his mind is even greater.  It would be different if a public ruling is to be seen as legislative in character.  Then it would operate prospectively.

Conclusion

20.
I strongly commend the book.  It contains many interesting, informative and provocative articles.  With that commendation, I declare the book duly launched, though I note, rather sadly, that the organisers have not armed me with a bottle of Dom Perignon to celebrate the event.  No doubt that is because the organisers are not tax avoiders and Dom Perignon is beyond their means.
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